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in presenting such cases have usually failed to put the courts in 
possession of the facts which justified the legislation; whether 
he is criticizing English and American legal literature for its lack 
of an "objective estimate" of difficult legislative problems, or is 
attempting to suggest reasons for the strange developments of the 
common law of marital property, — one feels that justice can be 
done to Mr. Freund's work only by elaborate analysis and liberal 
quotation. The briefest review, however, demands that in esti- 
mating a book of this high quality, a few lines should be quoted 
that the reader may judge for himself the temper and spirit of the 
whole. Though it does not necessarily express the author's central 
aim any better than many others which might be quoted, it is be- 
lieved that the following comparison of judge-made and legislative 
law is a characteristic passage: "The spirit of adjudication is after 
all a very different one from the spirit of legislation. Adjudication 
decides between contentions for the full measure of abstract rights 
carried to their logical conclusions, unaffected by the possible 
expediency of indulgence and concession, for courts deal with 
human relations in an atmosphere of controversy and extreme self- 
assertion; they touch life mainly at the point of abnormal dis- 
turbance. The function of legislation, on the other hand, is to 
prevent controversy, and is therefore dominated by the spirit of 
compromise and adjustment; it is for this reason that legislative 
rights are likely to be more qualified than common law rights. The 
result is that the principle of judicial rule or justice is the mini- 
mum, the principle of legislative rule or justice the maximum, of 
reciprocal concession. If so, judge-made law is ill suited for 
guiding legislation, and we should not look to the courts for the 
development of rules of legislative justice." 

O. K. M. 

Trademarks and Tradenames and Unfair Competition. 
Third Edition. By James Love Hopkins. The W. H. Anderson 
Company, Cincinnati, Ohio. 1917. pp. xcv. 1054. $10.00. 

The twelve years that have elapsed since the publication of the 
second edition have witnessed a tremendous increase in the litiga- 
tion on this subject, which has had the effect of settling points 
formerly doubtful and unsettling those formerly well established. 
For this reason it might perhaps have been better had the author 
recast the entire work instead of trying to fit the new matter into 
the old text. For example, section 14 on territorial limitation 
opens up with the sentence "Unlike a patent, a trademark knows 
no territorial limitation." At the end of the section, however, we 
come to the case of Hanover Star Milling Co. v. Metcalf 1 
and find that no one knows the territorial limits of his trade- 
mark within the United States unless he has extended its use 
everywhere. 

The discussion of the various topics is thoughtful and instruc- 

1 240 U. S. 403, 60 L. Ed. 713, 36 Sup. Ct. Rep. 357. 
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tive. The ethical development is clearly traced, whereby the law 
of unfair competition has enveloped the law of trademarks and 
enabled the court to prevent one man stealing the business of 
another, although that business has not been protected by a 
technical trademark, without doing violence to the law of trade- 
marks by holding that to be a trademark, which is legally not 
subject to exclusive appropriation. It by no means follows that 
one should not be careful to select a valid trademark. The interest- 
ing list of trademarks held to be invalid, from A. C. A. cloth to 
Yale locks (Section 47), reveals much unnecessary litigation, due 
apparently to the failure of business men to take legal advice 
before adopting a trademark, and to the ignorance of lawyers in 
regard thereto. As the author says, for a valid trademark words 
of common right cannot be selected. "Thus, the word 'cracker' 
imprinted on a soda-cracker indicates merely that it is a soda- 
cracker. As the article itself conveys that knowledge, the word 
is superfluous. Mark the cracker 'Uneeda,' and an entirely differ- 
ent result follows. The word is a trademark." (Section 4). 
Unfortunately even this word did not satisfy the English courts, 
which found it a mere misspelling of ordinary words of common 
right. 2 Thus even the advice of the expert text writers fails when 
the courts make wrong decisions. 

The author shows that the decisions are almost unanimous 
to the effect that a person cannot use even his own name with the 
fraudulent intent of taking business from another. Excepting in 
extreme cases, however, the injunction seldom takes the form of 
absolutely prohibiting the defendant from using his name in con- 
nection with the business, but merely requires a differentiation. 
L. E. Waterman Co. v. Modern Pen Co., 235 U. S. 88. The 
moral indignation with which Mr. Rogers in his book on Good 
Will, Trademarks and Unfair Trading, and Professor Wigmore in 
10 Illinois Law Review 178, attack this doctrine is justified. One 
buying a Waterman pen or Baker's chocolate seldom knows any- 
thing about initials or label. 

A. M. K. 

2 In re Uneeda Trademarks (1902), 1 Ch. 783, affirming (1901), 1 
Ch. 550. 
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